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J. DAVID JOHNSON, Plaintiff-Appellant, v. JOHN LAMBROS, Defendant-Respondent, and JANE DOE
LAMBROS, Defendant.

IN THE COURT OF APPEALS OF THE STATE OF IDAHO
Docket No. 31867

2006 Opinion No. 74
Filed: October 27, 2006
Stephen W. Kenyon, Clerk

Appeal from the District Court of the First Judicial District, State of Idaho, Shoshone County. Hon. Fred M.
Gibler, District Judge.

Order denying motion for reconsideration of findings in favor of defendant in action for breach of real estate
contract, affirmed.

Rude, Jackson & Daugharty, Coeur d'Alene, for appellant. Paul W. Daugharty argued.
Dean & Kolts, Coeur d'Alene, for respondent. Charles R. Dean Jr. argued.
LANSING, Judge

J. David Johnson brought this action against John Lambros for breach of an agreement for the sale of real
property. Johnson, the purchaser, alleged that Lambros breached the contract by failing to obtain clear title prior
to the closing date. Following a bench trial, the district court found no breach, and the court adhered to this
decision after hearing a motion for reconsideration. Johnson appeals the order denying his motion for
reconsideration.

I. BACKGROUND

In June 2001, the parties entered into a written agreement (the "Agreement") under which Lambros agreed
to sell a parcel of real property to Johnson, who was looking for investment property with which to complete a
deferred tax exchange under Internal Revenue Code § 1031 (a "1031 Exchange"). In order for Johnson to gain
this tax benefit, it was necessary that closing occur before October 28, 2001. The pertinent provisions of the
Agreement provided:

8. TITLE CONVEYANCE: Title of SELLER is to be conveyed by warranty deed, unless otherwise
provided, and is to be marketable and insurable . . . No liens, encumbrances or defects, which are to
be discharged or assumed by BUYER or to which title is taken subject to, exist unless otherwise
specified in this agreement.

9. TITLE INSURANCE

(A) TITLE COMMITMENT: Prior to closing the transaction SELLER . . . shall furnish to BUYER
a commitment of a title insurance policy showing title to said premises. BUYER shall have 5
business days from receipt of the commitment or not less than twenty-four (24) hours prior to
closing, within which to object in writing to the condition of the title as set forth in the
commitment. [f BUYER does not so object, BUYER shall be deemed to have accepted the
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condition of the title. It is agreed that if the title of said premises is not marketable, or cannot be
made so within 3 business days after notice containing a written statement of defect is delivered to
SELLER, BUYER'S Earnest Money deposit will be refunded to BUYER and SELLER shall pay
for the cost of title insurance cancellation fee, escrow and legal fees, if any.

In compliance with the Agreement, Lambros obtained a title insurance commitment, which revealed for the first
time a lis pendens and a lawsuit filed by a third party who was attempting to enforce an option to purchase the
property.l Rather than terminating their transaction, Johnson and Lambros executed an addendum, which
stated:

1. Buyer is ready, willing and able to proceed with closing this transaction on this 10th day of July
2001. However, seller is not able to close transaction and provide clear, unencumbered title to
subject property as of this date.

2. Buyer 1s willing to extend the closing date of this transaction to on or before August 10th 2001 at
5p.m.

3. The purpose of this agreement is to allow seller take [sic] whatever action is necessary to provide
clear title to subject property.

In an attempt to clear the title, Lambros promptly filed a motion for summary judgment in the third party's
lawsuit. A short time later, Johnson and Lambros executed a second addendum nearly identical to the first,
which extended the closing date until September 14, 2001. It was the parties' expectation that summary
judgment would be granted to Lambros in the third-party action several days before September 14. Lambros
became unable to obtain judgment, however, because the third party filed for bankruptcy protection before
Lambros's motion could be heard. Lambros remained unable to clear the title for several years2 due to the
bankruptcy. Consequently, the sale of the property to Johnson was never completed.

Johnson filed this action for breach of the Agreement, seeking specific performance of the contract, or in the
alternative, damages of approximately $65,000 for additional tax liability that he contends he incurred because
the 1031 Exchange did not occur. Johnson alleged that the addenda to the Agreement created an affirmative
duty for Lambros to provide clear title to the property. A court trial was conducted, after which the court issued
findings and conclusions determining that Lambros had not breached the Agreement. The court found that the
Agreement and addenda did not include a promise by Lambros to clear title but, rather, gave Johnson the right
to a refund of his earnest money, as his sole remedy, if Lambros could not deliver title satisfactory to Johnson.
The court further found that Lambros had discharged any obligation he had in regard to the title by takin g
reasonable steps to clear the title until his efforts were frustrated by the third party's bankruptcy. The court also
concluded that even if a breach had been shown, Johnson would not have been entitled to the damages he
sought because they were speculative.

Before judgment was entered on the court's findings and conclusions, Johnson filed a motion for
reconsideration, renewing his argument that the addenda created a duty for Lambros to provide clear title to the
property. Johnson did not present any additional evidence with this motion. After a hearing, the court denied the
motion for reconsideration, a decision that Johnson now appeals.

II. ANALYSIS

A. Johnson Was not Required to Present New Evidence with His Motion for Reconsideration

Preliminarily, we must address Lambros's contention that because Johnson presented no new evidence with
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his motion for reconsideration, the motion was properly denied and we need not address the merits of the case.
This argument is based on the timing of Johnson's motion for reconsideration. On October 20, 2004, the district
court issued its finding of facts and conclusions of law in which it determined that Lambros had not breached
the Agreement. On November 2, 2004, Johnson filed a motion for reconsideration. This motion did not include
any additional evidence, but merely requested reconsideration based on the evidence presented at trial.
Judgment was entered three days later, on November 5, 2004, followed by an amended judgment on January 26,
2005. A hearing on Johnson's motion for reconsideration was held on February 14, 2005, at which time the
motion was denied.

Lambros argues that because Johnson's motion to reconsider was filed before judgment was entered, it was
necessarily brought under Idaho Rule of Civil Procedure 11(a)(2)(B), which governs motions for
reconsideration of interlocutory orders, and not under I.R.C.P. 59(e), which authorizes motions to alter or
amend a judgment. This distinction is significant, Johnson asserts, because while a party is not permitted to
present new evidence with motions made pursuant to I.R.C.P. 59(e),3 a motion for reconsideration under Rule
11(a)(2)(B) must be accompanied by new evidence. When a Rule 11(a)(2)(B) motion is not supported by new
evidence, Johnson asserts, the trial court necessarily acts within the scope of its discretion in denying the
motion.

Although there is language in some appellate opinions that could be construed to support Lambros's
argument, we disagree with his characterization of the requirements for such a motion. In our view, the case law
applying Rule 11(a)(2)(B) permits a party to present new evidence when a motion is brought under that rule, but
does not require that the motion be accompanied by new evidence.

Several decisions of the Idaho appellate courts have held that Rule 11(a)(2)(B) motions were properly
denied in the absence of additional evidence that would provide a basis upon which to reconsider the prior
order. An example is Coeur d'Alene Mining Co. v. First Nat'l Bank of North Idaho, 118 Idaho 812, 823, 800
P.2d 1026, 1037 (1990), where the trial court, acting pursuant to LR.C.P. 56(d), deemed certain substantially
uncontroversial facts as true prior to trial. The plaintiff moved for reconsideration, arguing that the trial court
had erred in making such a finding as to a particular fact. The court declined to alter its ruling. On appeal, the
plaintiff argued that the trial court should have taken into account certain deposition testimony that it apparently
had not considered. The Idaho Supreme Court noted that, when presented with a motion for reconsideration of
an interlocutory order pursuant to L.R.C.P. 11(a)(2)(B), "the trial court should take into account any new facts
presented by the moving party that bear on the correctness of the interlocutory order. The burden is on the
moving party to bring the trial court's attention to the new facts." Coeur d'Alene Mining Co. at 823, 800 P.2d at
1037. The Supreme Court held that the trial court had not erred because the appellant had not properly directed
the court's attention to the deposition, and thus the trial court had been given "no basis upon which to reconsider
its order." Id. This opinion does not state that a trial court cannot reconsider its own interlocutory orders for
facial errors or errors of law; rather, it places the burden on the moving party to draw to the trial court's
attention any new evidence that the movant may be relying upon.

A similar case is Devil Creek Ranch, Inc. v. Cedar Mesa Reservoir & Canal Co., 126 Idaho 202, 879 P.2d
1135 (1994), which involved a disputed water rights claim. In a previous appeal, the Idaho Supreme Court had
vacated a summary judgment in favor of the defendants. On remand, the plaintiff requested summary judgment,
arguing that the disposition in the appeal represented a full vindication of its claimed water rights. The district
court disagreed and denied a subsequent motion for reconsideration under I.LR.C.P. 11(a)(2)(B). The Supreme
Court determined that the district court had correctly denied the motion for reconsideration, saying:

Subsequent to [the first appeal], the district court was not bound by its prior findings and
conclusions and was in a position to modify its prior order as to matters not passed upon by this
Court or controlled by the law of the case. See Hutchins v. State, 100 Idaho at 665-66, 603 P.2d at
999-1000. [The plaintiff] had the opportunity at that juncture to submit a "full and complete
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