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GREGORY R. POSEY, Plaintiff-Appellant, v. FORD MOTOR CREDIT COMPANY, a Delaware corporation
authorized to do business in Idaho, Defendant-Respondent.

[Cite as Posey v. Ford Motor Credit Co.,  Idaho __ (2005-066)]
IN THE COURT OF APPEALS OF THE STATE OF IDAHO
Docket No. 30178

2005 Opinion No. 21

Filed: March 31, 2005

Stephen W. Kenyon, Clerk

Appeal from the District Court of the Fourth Judicial District, State of Idaho, Ada County. Hon. Ronald J.
Wilper, District Judge.

Summary judgment for defendant, vacated, and case remanded.
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Angstman Law, Boise, for appellant. Thomas James Angstman argued.
Elam & Burke, P.A., Boise, for respondent. Jeffrey A. Thomson argued.
LANSING, Judge

Gregory R. Posey sued Ford Motor Credit Company (Ford) for breach of contract and violations of the
Idaho Consumer Protection Act in connection with the lease of a truck. The district court granted summary
judgment to Ford based, in part, on the common law parol evidence rule. Posey appeals. Because we conclude

that the district court did not apply the governing statutory parol evidence rule, we vacate the summary
judgment and remand for further proceedings.

I. BACKGROUND

According to the allegations of Posey's verified complaint, in mid-January 2000, he signed a contract to
lease a new Ford truck
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from a dealership in Caldwell. The lease agreement called for 48 monthly payments of $635.43, with an option
to purchase the truck for $9,514.00 at the end of the lease term. Posey alleges that about three days later a Ford
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representative informed Posey of errors in the agreement regarding the lease term and the identity of the lease
holder. The Ford representative said that the lease term should have been 36 months instead of 48, and asked
that Posey sign a new lease agreement reflecting the correct term of months. On January 24, Posey and the
dealership, as lessor, executed a new lease agreement. The lease was a pre-printed form with blanks into which
entries were typed. The blank at line 7(n) for "lease term in months" was not filled in, but at two other places on
the form, the lease clearly called for 48 monthly payments of $612.72 per month. The lease also provided that
Posey would have the option to purchase the vehicle for $10,873.60 at the end of the lease. The space on the
form for identification of the lease "holder" was also left empty. Posey signed this lease, allegedly without
noticing that it again provided for a 48-month term.

On January 31, 2000, a letter concerning the January 24, 2000 lease was sent to Posey from the Ford office
in Murray, Utah. It stated in part:

On reviewing the lease agreement, we noticed and corrected the following error(s).

The holder on your lease agreement should show; FORD MOTOR CREDIT CO. Line n of your lease
agreement should show a term of 36 months.

No further action is required from you. Keep this notice as your record of the change(s) made.

Posey asserts that he relied upon alleged oral representations by the dealership representatives that the
January 24 lease was for a 36-month term and asserts that this understanding was confirmed by the January 31
letter. Posey alleges that as a consequence of the oral representations and the letter, he understood that he would
have the option to purchase the vehicle for $10,873.60 after making 36 monthly payments of $612.72. Posey
made 36 monthly payments and then tried to exercise his option to purchase the truck for $10,873.60, but Ford
refused.

Posey initiated this action, alleging breach of contract and violations of the Consumer Protection Act. Both
parties moved for summary judgment. As the basis for its motion, Ford argued that the January 24 written lease
was complete and unambiguous, that it set forth a 48month lease and that the parol evidence rule therefore
precluded Posey from presenting evidence of any inconsistent agreement. The parol evidence rule, Ford argued,
precluded introduction of not only alleged oral representations made by dealership representatives before the
January 24 lease was signed, but also Ford's own January 31 letter. Ford also argued that Posey could not claim
that the letter modified the lease because any alleged modification was not supported by consideration.

In support of its motion and in opposition to Posey's, Ford submitted an affidavit of Frank Griffith, the
Central Operations Manager for Ford at Ford's Colorado Springs Service Center. Posey moved to strike
Griffith's affidavit, arguing that many statements in the affidavit were made without foundation showing
personal knowledge, that attachments to the affidavit were hearsay, and that the affidavit was impermissibly
conclusory. The affidavit averred, among other things, that Ford's letter of January 31 to Posey was in error in
stating that the blank on "line n" should show a lease term of 36 months. The district court struck that statement
from Griffith's affidavit but refused to strike the balance of the affidavit and attached documents.

The district court granted Ford's summary judgment motion, concluding that the January 24 lease
unambiguously stated the lease term to be 48 months, that the January 31 letter did not alter or modify the terms
of the lease, and that Posey was not entitled to recover under the Consumer Protection Act because he had
su]ffered no ascertainable loss.

Posey appeals, arguing that: 1) the district court erred in granting summary judgment for Ford on the
contract claim because Ford's subsequent letter clarifies and completes the January 24 written lease, resulting
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in internal ambiguity as to whether the parties intended the lease term to be 36 or 48 months and, thus, a
material issue of fact remains; 2) the district court's grant of summary judgment as to the Consumer Protection
Act claim was improper because it was based upon an erroneous determination that Posey has suffered no
ascertainable loss and; 3) the district court should have stricken Griffith's affidavit in its entirety.

II. ANALYSIS
A. Breach of Contract Claim
1. Parol evidence rule

Before both the district court and this Court on appeal, the parties have presented their arguments
concerning the parol evidence rule based solely upon the common law. That common law rule has been stated
thusly: "If a written contract is complete upon its face and unambiguous, no fraud or mistake being alleged,
extrinsic evidence of prior or contemporaneous negotiations or conversations is not admissible to contradict,
vary, alter, add to, or detract from the terms of the contract." Howard v. Perry, __ Idaho __, 106 P.3d 465,
467 (2005). See also Valley Bank v. Christensen, 119 Idaho 496, 498, 808 P.2d 415, 417 (1991). Our Supreme
Court recently reiterated in Howard that under the common law rule, the presence of a merger clause in a
written contract conclusively establishes that the agreement is integrated and therefore subject to the parol
evidence rule. In the present case, although the district court did not expressly reference the parol evidence rule
in its written decision, it is apparent that the court applied the common law rule in granting summary judgment
to Ford after concluding that the January 24 lease agreement "is unambiguous as a matter of law."

The analysis of the parties and the district court was flawed, however, because the common law rule is not
applicable here. Rather, the lease transaction was subject to Article 12 of the Uniform Commercial Code
(UCQ), I.C. § 28-12-101, et seq., which governs leases and includes a specific parol evidence provision. The
controlling statute, I.C. § 28-12-202, states:

Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set
forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as
are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral
agreement but may be explained or supplemented: (a) By course of dealing or usage of trade or by course of
performance; and (b) By evidence of consistent additional terms unless the court finds the writing to have been
intended also as a complete and exclusive statement of the terms of the agreement.

This UCC parol evidence provision was intended to liberalize the common law rule and to abolish any
presumption that a writing is a total integration. Anderson & Nafziger v. G.T. Newcomb, Inc., 100 Idaho 175,
180, 595 P.2d 709, 714 (1979).(fnl)

Where a written lease exists, it is apparent from the language of section 28-12-202 that the initial inquiry is
not whether the writing is "complete upon its face and unambiguous" as under the common law.(fn2) Instead,
the initial question is the intent of the parties-whether the writing was intended by the parties to be a "final
expression of their agreement with respect to such terms as are included therein" and whether the writing was
intended to be a "complete and exclusive statement of [all] the terms of the agreement." See Anderson, 100
Idaho at
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